

Whatcom County Fire District No. 11

Special Meeting Board of Fire Commissioners

3809 Legoe Bay Road, Lummi Island, WA.  98262

February 22, 2005

CALL TO ORDER: Chairperson Craig Smith at 3809 Legoe Bay Road, Lummi Island, WA. 98262 called the Special Meeting for Tuesday, February 22, 2005 to order at 2:00 p.m.

PRESENT:  In attendance were Commissioner Bob Busch, Commissioner Craig Smith, Commissioner Pete Cameron, Fire Chief Duncan McLane, and Board Secretary Barbara Wallace.   Firefighters Mike and Joan Moye.

GUEST:  
Bobby Hutchins, Becca Segara, Dana Kirshner. 

This meeting is in regards to the agreement between Whatcom County Fire District # 11 (Lummi Island Fire Department) and Lummi Island Heritage Trust.

Chairperson Smith deferred the meeting to Commissioner Busch.

Commissioner Busch stated that the biggest problem he sees is that disputes go to arbitration.

Commissioner Busch corrected the rumors that the first draft of this agreement came from the Lummi Island Heritage Trust and their attorney.  The first draft came from another fire district that has been using this agreement with multiple water associations/districts for several years now.  Chief McLane had edited the sample agreement to fit the needs of Lummi Island Heritage Trust and the Lummi Island Fire Department.

The purpose of this project to install the tank was to make water readily available for fire protection at this part of the island.  Commissioner Busch would like to see the tank make available to the island for fire protection services in perpetuity as well as access by the Lummi Island Fire Department.

Commissioner Smith stated that he felt that the whole purpose was to provide water for people at that end of the island.  

Commissioner Cameron stated that he was also under the impression that this was to provide water for fires of any type, be it structural or wildland.  He does not see either the Lummi Island Heritage Trust or the Lummi Island Fire Department going away any time soon.

Dana Kirshner stated that these are good reasons, but bottom line it is still Lummi Island Heritage Trust property and they feel that they need to still somehow maintain control, and that is what they are doing.  Twenty years from now if this is still working he does not see why it will not just continue.  With not knowing what will be happening on Lummi Island twenty years from now, where there will be water piped over from the mainland, or if there still will be a Lummi Island Fire Department, it could become part of Bellingham Fire Department.  He does not see why just because the fire department installed this system all of a sudden they should have ownership.

Commissioner Cameron stated that the lines are in, the tank is in and the agreement states that it is to be used for fire suppression including training, which is part of fire suppression.  It should not be a problem as if another or better water source becomes available, then that is what the Fire District would use and the contract then becomes null and void.

Bobby Hutchins asked what is the difference between twenty years and perpetuity.  Why can the agreement not be looked at again in twenty years.

Dana Kirshner stated that he did not understand how you can have an agreement in perpetuity and have a 30 day written notification to end the agreement obtained in the same agreement.

Commissioner Busch stated that he did not feel that the agreement should be able to be voided in 30 days with written notification either.

Rebecca Segara stated that that portion of the agreement had been changed to 180 days (six months).

Dana Kirshner stated that his Mother lives in that area.  He feels that there is water there now, there will probably be water there in twenty years, and potential it would be available as far into the future as we could imagine.

Commissioner Smith stated that he feels this agreement is important because years down the road there could be complete changes on both boards and the present boards would like to see this project protected for the people of the island.  

Dana Kirshner feels that if the Boards changed and wanted to cancel this agreement that the people of the island would look unfavorably upon both groups and that because both groups would not want this they would keep the agreement valid.

Dana Kirshner stated that years down the road if the Lummi Island Fire Department Board chose to walk away from twenty thousand gallons of water that could make the difference in a bad situation, the people of Lummi Island would look unfavorably upon the fire department. He feels this would stop any future board from walking away from this agreement.

Fire Chief Duncan McLane asked Dana Kirshner to explain what was meant by the comment that now the Fire District has put this system in we are suddenly looking for ownership.

Dana Kirshner stated that when the Heritage Trust with its land, as any person with their property has the discretion to make choices how the land is used.  If there is a perpetual easement that is given then that land is now longer in the ownership of the Lummi Island Heritage Trust.

Dana Kirshner stated that the agreement lays out who owns what, and who is responsible for what for the next twenty years.  He feels that if this agreement is in perpetuity then it is an easement. 

Becca Segara feels that the way the agreement is written it will force both organizations to sit and work out any problems.

Dana Kirshner feels that they do not have the financial resources that the fire district has and that if this agreement were to go into court, the monies for that would not be available for them.  Dana stated that money is hard to come by for the Heritage Trust.

Commissioner Smith stated that if something that we put in breaks it the department would fix it, if we damage something we would fix it.

Becca Segara stated that we need to have this agreement with all of items spelled out due to the way our society is today.

Bobby Hutchins stated that she felt that mediation is the way to go to eliminate the chance of going to court.  She stated that we would never need it, but if something happens and it is not spelled out in the agreement it is going to cost one of us big dollars.

Dana Kirshner feels that none of use wants to have attorneys involved but with the language of this agreement that is what is going to happen.  He feels that mediation would be a lot less costly.

Commissioner Busch stated he has been involved in mediation many times over the past years, mediation is not always cheaper, nor is it always successful.

Bobby Hutchins asked what the difference is between perpetuity and twenty years.  That there may be things that both sides would like to look at and change or that the water may not be needed in twenty years.

Commissioner Busch feels that we should then look at this agreement every five years and see how things are working, or if anything needs to be done.  He still could not accept the arbitration agreement.  Arbitration would be an option but not mandatory.  Commissioner Busch does not feel that he has the right to tie future Board members hands to arbitration only.

Dana Kirschner feels that if there is an option not to go to arbitration, but straight to court then the side that does not get its way just goes to court and bypasses the arbitration option.  He feels that of the two choices arbitration is cheaper.

Commissioner Cameron stated that the agreement seems to be very heavily weighted to arbitration, mediation, and litigation.  There is a whole page explaining this, but only one sentence in the whole agreement stating the purpose.

Item 17 “Each party to this Agreement shall have all legal and equitable remedies to enforce the terms and conditions of this Agreement against any other party hereto, including, but not limited to, specific performance, injunction (mandatory or prohibitive), and damages.

Commissioner Cameron feels that this states it all and does not understand why we need pages to spell this all out.

Dana Kirschner stated it is because they want to protect their financial resources.

Becca Hutchins stated that in Item 17 it does not spell out that first the two parties would sit down and try to come to an agreement.  And if it does not say it then down the road it would not happen.

The Board Secretary stated that she has gotten the feeling that Lummi Island Heritage Trust feels that the Fire District has unlimited funds to be able to hire attorneys and go to court at will.  She explained that the Fire District would probably be less apt to take this to court than the Lummi Island Heritage Trust would.  Fire Districts must create and approve a budget for the start of each year.  A small amount of money is set aside for Legal advice.  The District does not have the funds available to go to court without going over budget and having to account to the State Auditors office for this action.

Commissioner Smith stated that we have two other water associations on the island that we have and are working with, including putting in hydrants for the good of the people on Lummi Island.  There is no paperwork signed between them and the Fire District.  If the Fire District breaks something they replace it.  They are not worried about us suing them or them suing us.

That Lummi Island Heritage Trust at the beginning of all this stated that they had to put in a well and they had the water.  The best thing to do for the community would be to use this to supply water for fire protection at the end of the island.  Fire Chief McLane stated that the purpose of this agreement is to show that the Fire District owns and is responsible for certain things. 
 The first agreement did not even mention legal fees, which the Lummi Island Heritage Trust attorney on review of the contract placed in.  Then later that got pulled out and arbitration was put in.

Becca Segara asked what would happen if a few years down the road the fire department did not weed and keep the area around the pipes cleaned.  A citizen comes on the property which is open to the public, and trips over this pipe and tries to sue, if it is not spelled out in this agreement they would then sue Lummi Island Heritage Trust.

Item 9 should have the wording for twenty years with a review every 5 years at minimum and an option to extend the contract for another twenty years.   Along with the following wording:

Effective Date and Term.  The effective term of this Agreement shall be twenty (20) years, commencing on the date of execution, the _____ day of _____________, 20__, and terminating on the _____ day of ______________, 20____, and shall remain in full force unless terminated sooner as provided in Section 10.

Dana Kirshner stated that they would have to take these changes back to their Board as they did not have a Quorum at this meeting.  They will at that time weigh the options of including or not including arbitration in the agreement.

Motion:
Commissioner Smith made motion to accept and sign the contract with Carletti Architects for the Seismic Upgrade project and have him move forward with this project.  Commissioner Cameron seconded, AND PASSED 3-0.

SIGNING OF THE DOCUMENTS:

Motion:
There being no other business to come before the Board of Commissioners, Commissioner Busch moved and Commissioner Smith seconded, to adjourn the meeting, AND PASSED 3-0.

The meeting was adjourned at 1:40  p.m.

______________________________
By:  _________________________

Barbara Wallace,



Commissioner Craig Smith

Board Secretary







By:  _________________________

     





Commissioner H.E. “Pete” Cameron







By:  __________________________







Commissioner Robert Busch

Approved at the Whatcom County Fire District # 11 Board of Commissioner Meeting on March 8, 2005.
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